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The purpose of this report is to: (1) show the historical developments on the issue of conscientious objection within the main organs of the United Nations dealing with human rights matters;  (2) lay out the legal basis for the recognition of conscientious objection by the United Nations; and (3) raise awareness on the relevant jurisprudence of the Human Rights Committee as well as on how the individual cases of conscientious objectors are treated by the special procedure mechanisms of the Commission on Human Rights, which could be of use to human rights practitioners.  

Part I of the report details how the issue of conscientious objection has progressed through the Sub-Commission on Prevention of Discrimination and Protection of Minorities, Commission on Human Rights and the General Assembly.  Part II of the report demonstrates how the Human Rights Committee has been interpreting the issue, including through its general comment, jurisprudence and recommendations.  Part III of the report demonstrates how the special procedure mechanisms of the Commission on Human Rights have addressed the state practices and acts that are contrary to the principle of conscientious objection.     

While the Commission on Human Rights, in its resolution of 1989, recognized “the right of everyone to have conscientious objections to military service as a legitimate exercise of the right to freedom of thought, conscience and religion as laid down in article 18 of the Universal Declaration of Human Rights as well as article 18 of the International Covenant on Civil and Political Rights”, the issue of conscientious objection has been on the United Nations agenda for more than three decades.  

The right to freedom of thought, conscience and religion is contained in article 18 of the Universal Declaration on Human Rights [hereinafter “UDHR] and article 18 of the International Covenant on Civil and Political Rights [hereinafter “ICCPR”].  

Article 18 of the Universal Declaration on Human Rights establishes that:

“Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.”

According to article 18 of the ICCPR,  

“1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. 

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.”

The right to life, liberty and security of person, education, freedom of expression, and the right not to be discriminated against have been also deeemded relevant for the issue of conscientious objection.  
I.
Historical developments within the United Nations

The UN Commission on Human Rights, which is the main subsidiary organ of the United Nations dealing with human rights matters, has addressed the subject of conscientious objection since 1971.  

In its resolution 11 B (XXVII) of 22 March 1971, the Commission requested that the Secretary-General make available to it “the information on conscientious objection to military service, included in the country monographs which were prepared in connection with the Study on Discrimination in the Matter of Religious Rights and Practices; to seek from Member States up-to-date information on national legislation and other measures and practices relating to conscientious objection to military service and alternative service; and to submit a report on this matter to it as soon as possible.”  The resolution made a reference to the issue of conscientious objection to military service in the context of the education of youth and the strengthening of its respect for the rights of and fundamental freedoms. 

In accordance with the resolution, in 1973, the Secretary-General prepared a report on the question of conscientious objection to military service.

In its resolution 1 A (XXXII) of 11 February 1976, the Commission took note of the Secretary-General’s report and decided to give adequate consideration to the problem of recognition of objection to military service at its next session.  

In its resolution 33/165 of 20 December 1978, the General Assembly, which is the main deliberative organ of the United Nations composed of representatives of all Member States, recognised the right of all persons to refuse service in military or police forces used to enforce apartheid and called upon Member States to grant asylum or safe transit to another State, in the spirit of the Declaration on Territorial Asylum, to persons compelled to leave their country of nationality solely because of a conscientious objection to assisting in the enforcement of apartheid through service in military or police forces.  The resolution was the most specific endorsement of the right to refuse military participation in cases where the use of armed forces is considered illegal by the international community.

Subsequently, in its resolution 38 (XXXVI) of 12 March 1980, the Commission requested the Secretary-General to seek once again from Member States up-to-date information on national legislation and other measures and practices relating to conscientious objection to military service and alternative service, together with any comments they may with to transmit on the matter.  

In 1981, the Secretary-General issued a report on the role of youth in the promotion and protection of human rights, including the question of conscientious objection to military service.
 

In its resolution 40 (XXXVII) of 12 March 1981, the Commission requested the Sub-Commission on Prevention of Discrimination and Protection of Minorities [hereinafter “Sub-Commission”] to study the question of conscientious objection to military service in general, and in particular the implementation of General Assembly resolution 33/165 of 20 December 1978, with a view to making recommendations to the Commission.

In its resolution 14 (XXXIV) of 10 September 1981, the Sub-Commission, which is the main subsidiary body of the Commission on Human Rights composed of experts acting in their personal capacity, requested the experts Mr. Asbjorn Eide and Mr. C.L.C. Mubanga-Chipoya to “make an analysis of the various dimensions of conscientious objection to military service and its interrelationships with the promotion and protection of human rights…” and to present to the Sub-Commission a concise report together with their conclusions and recommendations.    

In 1982, the Sub-Commission examined a preliminary report prepared by the experts.  In its resolution 1982/30 of 10 September 1982, the Sub-Commission requested the experts “to prepare a final report based on the comments received on their preliminary report and to develop principles relating to the question of conscientious objection…”

In 1983, the experts Mr. Asbjorn Eide and Mr. C.L.C. Mubanga-Chipoya submitted to the Sub-Commission a comprehensive final report on the issue
, reflecting the relevant international norms and standards embodies in various human rights instruments and describing State practice concerning voluntary or compulsory performance of military service.  The study, inter alia, “requested that the General Assembly to recommend that States should recognize by law the right of persons who, for reasons of conscience of profound conviction arising from religious, ethical, moral, humanitarian or similar motives, refuse to perform armed service, to be release from military service.”
  With regard to alternative service, the General Assembly was requested to recommend that “States should provide alternative service for the objector, which should be at least as long as the military service, but not excessively long so that it becomes in effect a punishment.  States should, to the extent possible, seek to give the alternative service a meaningful content, including social work or work for peace, development and international understanding.”

In its resolution 1984/33 of 12 March 1984, the Commission decided to give the widest possible distribution to the report prepared by the experts Mr. Eide and Mubanga-Chipoya, with a view to receiving comments from Governments, relevant United Nations bodies and specialized agencies, other intergovernmental and non-governmental organizations.  In 1985, the Secretary-General issued a report containing the comments of Governments, United Nations bodies and non-governmental organisations on the study.
  

In its resolution 1987/46 of 10 March 1987, the Commission appealed to States to recognize that conscientious objection to military service should be considered a legitimate exercise of the right to freedom of thought, conscience and religion recognized by the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights, and recommended that States refrain from subjecting to imprisonment persons exercising this right.  

Significantly, in its resolution 1989/59 of 8 March 1989, the Commission on Human Rights “recognised the right of everyone to have conscientious objections to military service as a legitimate exercise of the right of freedom of thought, conscience and religion as laid down in article 18 of the Universal Declaration of Human Rights as well as article 18 of the International Covenant on Civil and Political Rights.”   The resolution also recommended to States with a system of compulsory military service, where such provision has not already been made, that they introduce for conscientious objectors various forms of alternative service which are compatible with the reasons for conscientious objection, bearing in mind the experience of some States in this respect, and that they refrain from subjecting such persons to imprisonment.  The resolution further emphasized that such forms of alternative service should be in principle of a non-combatant or civilian character, in the public interest and not of a punitive nature.  

In its resolution 1991/65 of 6 March 1991, the Commission requested the Secretary-General to report to the Commission on the matter at its forty-ninth session during 1993 and decided “to consider the question further at its forty-ninth session under the agenda item ‘The role of youth in the promotion and protection of human rights, including the question of conscientious objection to military service’.”

In 1993, the Commission considered the report of the Secretary-General on the issue.
 In its resolutions 1993/84 of 10 March 1993 and 1995/83 of 8 March 1995, the Commission reaffirmed the right of everyone to conscientious objection to military service as stated in resolution 1989/59 and reminded States of its previous recommendation with regard to alternative service and its nature.  The Commission resolutions from 1993 and 1995 also affirmed that persons performing military service “should not be excluded from the right to have conscientious objections to military service.”

The Commission’s activities in identifying standards on conscientious objection peaked in 1998.  In its resolution 1998/77 of 22 April 1998, the Commission, inter alia: 

· Recognized that conscientious objection to military service derives from principles and reasons of conscience, including profound convictions, arising from religious, moral, ethical, humanitarian or similar motives;

· Was aware that persons performing military service may develop conscientious objections;

· Recalled article 14 of the Universal Declaration of Human Rights, which recognizes the right of everyone to seek and enjoy in other countries asylum from persecution;

· Drew attention to the right of everyone to have conscientious objections to military service as a legitimate exercise of the right to freedom of thought, conscience and religion, as laid down in article 18 of the Universal Declaration of Human Rights and article 18 of the International Covenant on Civil and Political Rights;

· Welcomed the fact that some States accept claims of conscientious objection as valid without inquiry;

· Called upon States that do not have such a system to establish independent and impartial decision-making bodies with the task of determining whether a conscientious objection is genuinely held in a specific case, taking account of the requirement not to discriminate between conscientious objectors on the basis of the nature of their particular beliefs;

· Reminded States with a system of compulsory military service, where such provision has not already been made, of its recommendation that they provide for conscientious objectors various forms of alternative service which are compatible with the reasons for conscientious objection, of a non-​combatant or civilian character, in the public interest and not of a punitive nature;

· Reiterated that States, in their law and practice, must not discriminate against conscientious objectors in relation to their terms or conditions of service, or any economic, social, cultural, civil or political rights;

· Emphasized that States should take the necessary measures to refrain from subjecting conscientious objectors to imprisonment and to repeated punishment for failure to perform military service, and recalls that no one shall be liable or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country (paragraph 5);  

· Reiterated that States, in their law and practice, must not discriminate against

conscientious objectors in relation to their terms or conditions of service, or any economic, social, cultural, civil or political rights; 

· Encouraged States, subject to the circumstances of the individual case meeting the other requirements of the definition of a refugee as set out in the 1951 Convention relating to the Status of Refugees, to consider granting asylum to those conscientious objectors compelled to leave their country of origin because they fear persecution owing to their refusal to perform military service when there is no provision, or no adequate provision, for conscientious objection to military service; 


After 1998, the Commission moved towards encouraging implementation of the already established standards on conscientious objection.  In its most recent resolutions 2000/34 of 20 April 2000 and 2002/ 45 of 23 April 2002, the Commission called “upon States to review their current laws and practices in relation to conscientious objection to military service” in the light of its resolution 1998/77.  Both resolutions also requested the Office of the United Nations High Commissioner for Human Rights “to prepare a compilation and analysis of best practices in relation to the recognition of the right of everyone to have conscientious objections to military service, as a legitimate exercise of the right to freedom of thought, conscience and religion, and the provision of alternative forms of service, and to seek such information from Governments, national human rights institutions, the specialized agencies and relevant intergovernmental and non-governmental organizations” and to submit a bi-annual report containing this compilation and analysis.  The next report on the conscientious objection to military service is to be submitted to the Commission at its sixtieth session in 2004.  

II.
Treaty-Monitoring Bodies

Treaty monitoring bodies, or committees, monitor the implementation of the core United Nations human rights treaties.  Treaty bodies are composed of independent experts of recognized competence in the field of human rights who are elected by States parties.  The states’ compliance with the International Covenant on Civil and Political Rights is monitored by the Human Rights Committee.  The Human Rights Committee (1) examines State party periodic reports and adopts concluding observations summarizing its main concerns and making appropriate suggestions and recommendations to the State party; (2) elaborates general comments which consolidate the Committee’s understanding of issues arising under the Covenant; and (3) examines individual complaints in a quasi-judicial manner and adopts views.  
a.
General Comment 22 of the Human Rights Committee

On 30 July 1993, the Human Rights Committee adopted General Comment 22 on the right to freedom of thought, conscience and religion.  The General Comment 22, inter alia, affirmed that the right to conscientious objection to military service can be derived from article 18.  In paragraph 11 of the General Comment 22, the Committee stated the following:  

“Many individuals have claimed the right to refuse to perform military service (conscientious objection) on the basis that such right derives from their freedoms under article 18. In response to such claims, a growing number of States have in their laws exempted from compulsory military service citizens who genuinely hold religious or other beliefs that forbid the performance of military service and replaced it with alternative national service. The Covenant does not explicitly refer to a right to conscientious objection, but the Committee believes that such a right can be derived from article 18, inasmuch as the obligation to use lethal force may seriously conflict with the freedom of conscience and the right to manifest one's religion or belief. When this right is recognized by law or practice, there shall be no differentiation among conscientious objectors on the basis of the nature of their particular beliefs; likewise, there shall be no discrimination against conscientious objectors because they have failed to perform military service. The Committee invites States parties to report on the conditions under which persons can be exempted from military service on the basis of their rights under article 18 and on the nature and length of alternative national service.”

b.
Views adopted by the Human Rights Committee

The Committee’s position on conscientious objection has evolved over the years.  In one of its earlier decisions from 1985, the Committee deemed inadmissible the communication of L.T.K, a Finish citizen.  L. T. K. claimed to be a victim of a breach by Finland of articles 18 and 19 of the ICCPR, stating that his status as conscientious objector to military service has not been recognized in Finland and that he has been criminally prosecuted because of his refusal to perform military service.  The Committee stated:

“…The Covenant does not provide for the right to conscientious objection; neither article 18 nor article 19 of the Covenant, especially taking into account paragraph 3 (c) (ii) of article 8, can be construed as implying that right. The author does not claim that there were any procedural defects in the judicial proceedings against him, which themselves could have constituted a violation of any of the provisions of the Covenant, or that he was sentenced contrary to law.”

Following the adoption of General Comment 22, the Committee had before it several cases of conscientious objectors which it considered in relation to article 26.
    For example, in 1993, the Committee found that Mr. Henrikus A.G.M. Brinkhof was not a victim of a violation of article 26 and stated:

“The Committee considers that the exemption of only one group of conscientious objectors and the inapplicability of exemption for all others cannot be considered reasonable. In this context, the Committee refers to its General Comment on article 18 and emphasizes that, when a right of conscientious objection to military service is recognized by a State party, no differentiation shall be made among conscientious objectors on the basis of the nature of their particular beliefs. However, in the instant case, the Committee considers that the author has not shown that his convictions as a pacifist are incompatible with the system of substitute service in the Netherlands or that the privileged treatment accorded to Jehovah's Witnesses adversely affected his rights as a conscientious objector against military service. The Committee therefore finds that Mr. Brinkhof is not a victim of a violation of article 26 of the Covenant. 

The Committee, however, is of the opinion that the State party should give equal treatment to all persons holding equally strong objections to military and substitute service, and it recommends that the State party review its relevant regulations and practice with a view to removing any discrimination in this respect.”
 

During 1999 and 2000, the Committee considered several communications against France and found a violation of article 26.  In Frederic Foin v. France, the Committee stated the following:

“The issue before the Committee is whether the specific conditions under which alternative service had to be performed by the author constitute a violation of the Covenant. The Committee observes that under article 8 of the Covenant, States parties may require service of a military character and, in case of conscientious objection, alternative national service, provided that such service is not discriminatory. The author has claimed that the requirement, under French law, of a length of 24 months for national alternative service, rather than 12 months for military service, is discriminatory and violates the principle of equality before the law and equal protection of the law set forth in article 26 of the Covenant. The Committee reiterates its position that article 26 does not prohibit all differences of treatment. Any differentiation, as the Committee has had the opportunity to state repeatedly, must however be based on reasonable and objective criteria. In this context, the Committee recognizes that the law and practice may establish differences between military and national alternative service and that such differences may, in a particular case, justify a longer period of service, provided that the differentiation is based on reasonable and objective criteria, such as the nature of the specific service concerned or the need for a special training in order to accomplish that service. In the present case, however, the reasons forwarded by the State party do not refer to such criteria or refer to criteria in general terms without specific reference to the author's case, and are rather based on the argument that doubling the length of service was the only way to test the sincerity of an individual's convictions. In the Committee's view, such argument does not satisfy the requirement that the difference in treatment involved in the present case was based on reasonable and objective criteria. In the circumstances, the Committee finds that a violation of article 26 occurred, since the author was discriminated against on the basis of his conviction of conscience.”

In Richard Maille v. France, the Committee noted:

“The issue before the Committee is whether the specific conditions under which alternative service had to be performed by the author constitute a violation of the Covenant. The Committee observes that under article 8 of the Covenant, States parties may require service of a military character and, in case of conscientious objection, alternative national service, provided that such service is not discriminatory. The author has claimed that the requirement, under French law, of a length of 24 months for national alternative service, rather than 12 months for military service, is discriminatory and violates the principle of equality before the law and equal protection of the law set forth in article 26 of the Covenant. The Committee reiterates its position that article 26 does not prohibit all differences of treatment. Any differentiation, as the Committee has had the opportunity to state repeatedly, must however be based on reasonable and objective criteria. In this context, the Committee recognizes that the law and practice may establish differences between military and national alternative service and that such differences may, in a particular case, justify a longer period of service, provided that the differentiation is based on reasonable and objective criteria, such as the nature of the specific service concerned or the need for a special training in order to accomplish that service. In the present case, however, the reasons forwarded by the State party do not refer to such criteria or refer to criteria in general terms without specific reference to the author's case, and are rather based on the argument that doubling the length of service was the only way to test the sincerity of an individual's convictions. In the Committee's view, such argument does not satisfy the requirement that the difference in treatment involved in the present case was based on reasonable and objective criteria. In the circumstances, the Committee finds that a violation of article 26 occurred, since the author was discriminated against on the basis of his conviction of conscience.”

In Marc Venier and Paul Nicolas v. France, the Committee stated:

“The issue before the Committee is whether the specific conditions under which alternative service had to be performed by the authors constitute a violation of the Covenant. The Committee observes that under article 8 of the Covenant, States parties may require service of a military character and, in case of conscientious objection, alternative national service, provided that such service is not discriminatory. The authors have claimed that the requirement, under French law, of a length of 24 months for national alternative service, rather than 12 months for military service, is discriminatory and violates the principle of equality before the law and equal protection of the law set forth in article 26 of the Covenant. The Committee reiterates its position that article 26 does not prohibit all differences of treatment. Any differentiation, as the Committee has had the opportunity to state repeatedly, must however be based on reasonable and objective criteria. In this context, the Committee recognizes that the law and practice may establish differences between military and national alternative service and that such differences may, in a particular case, justify a longer period of service, provided that the differentiation is based on reasonable and objective criteria, such as the nature of the specific service concerned or the need for a special training in order to accomplish that service. In the present case, however, the reasons forwarded by the State party do not refer to such criteria or refer to criteria in general terms without specific reference to the authors' cases, and are rather based on the argument that doubling the length of service was the only way to test the sincerity of an individual's convictions. In the Committee's view, such argument does not satisfy the requirement that the difference in treatment involved in the present cases was based on reasonable and objective criteria. In the circumstances, the Committee finds that a violation of article 26 occurred, since the authors were discriminated against on the basis of their conviction of conscience.”

In 1999, the Committee considered a communication Westerman v. The Netherlands in light of article 18 but found no violation. The Committee stated:

“The question for the Committee is whether the imposition of sanctions to enforce the performance of military duty was, in the case of the author, an infringement of his right to freedom of conscience. The Committee observes that the authorities of the State party evaluated the facts and arguments advanced by the author in support of his claim for exemption as a conscientious objector in the light of its legal provisions in regard to conscientious objection and that these legal provisions are compatible with the provisions of article 18.See General Comment 22 (48), paragraph 11 dealing with the right to conscientious objection. The Committee observes that the author failed to satisfy the authorities of the State party that he had an ‘insurmountable objection of conscience to military service… because of the use of violent means’ (para. 5). There is nothing in the circumstances of the case which requires the Committee to substitute its own evaluation of this issue for that of the national authorities.”

Six members of the Committee dissented, stating that “the author’s reasons for conscientious objection to military service…show that his objection constituted a legitimate manifestation of his freedom of thought, conscience or religion under article 18 of the Covenant…and that the State party has failed to provide justification for its decision to interfere with the author’s right under article 18 of the Covenant in the form of denial of conscientious objector’s status and imposing a term of imprisonment…”

There were additional cases
 of conscientious objectors that the Committee treated in light of Article 27.

c.
Concluding Observations and Comments of the Human Rights Committee

The Committee has further addressed the issue of conscientious objection in its concluding observations and comments, thus recommending action to various Member States. 

For example, in recent Concluding Observations on Georgia, the Committee expressed 

“its concern at the discriminations suffered by conscientious objectors owing to the fact that non-military alternative service lasts for 36 months compared with 18 months for military service;” and regretted “the lack of clear information on the rules currently governing conscientious objection to military service.  The State party should ensure that persons liable for military service who are conscientious objectors can opt for civilian service the duration of which is not discriminatory in relation to military service, in accordance with articles 18 and 26 of the Covenant.”

In Concluding Observations on Viet Nam, the Committee took note of: 

“…the fact that the law makes no provision for the status of conscientious objector to military service, which may legitimately be claimed under article 18 of the Covenant.  The State party should ensure that persons liable for military service may claim the status of conscientious objector and perform alternative service without discrimination.”

In Concluding Observations on Kyrgyzstan, the Committee noted that:

“conscientious objection to military service is allowed only to members of a registered religious organization whose teachings prohibit the use of arms. The Committee regrets that the State party has not sought to justify why the provision on alternative service entails a period of service twice as long as that required of military conscripts, and why persons of higher education serve for a considerably lesser period in the military and in alternative service (arts. 18 and 26). 
Conscientious objection should be provided for in law, in a manner that is consistent with articles 18 and 26 of the Covenant, bearing in mind that article 18 also protects freedom of conscience of non-believers. The State party should fix the periods of military service and alternative service on a non-discriminatory basis.”

In Concluding Observations on Ukraine, the Committee noted: 

“with concern the information given by the State party that conscientious objection to military service is accepted only in regard to objections for religious reasons and only with regard to certain religions, which appear in an official list. The Committee is concerned that this limitation is incompatible with articles 18 and 26 of the Covenant. 

The State party should widen the grounds for conscientious objection in law so that they apply, without discrimination, to all religious beliefs and other convictions, and that any alternative service required for conscientious objectors be performed in a non-discriminatory manner.”
 

In Concluding Observations on Venezuela, the Committee noted that:

“there is no provision in Venezuelan law for conscientious objection to military service, which is legitimate pursuant to article 18 of the Covenant. 

The State party should see to it that individuals required to perform military service can plead conscientious objection and perform alternative service without discrimination.”
 

III.
Special Procedures

of the UN Commission on Human Rights and the Economic and Social Council

The Commission on Human Rights and the Economic and Social Council have established several extra-conventional mechanisms or special procedures which also monitor the implementation of human rights standards.  The Commission special procedure mechanisms have been entrusted to working groups of experts acting in their individual capacity or individuals designated as Special Rapporteurs, Special Representatives or independent experts.

The Commission mechanisms such as the Working Group on Arbitrary Detention, the Special Rapporteur on Religious Freedom and the Special Rapporteur on Freedom of Expression have recently addressed the issue of conscientious objection.

a.
Working Group on Arbitrary Detention

The Working Group on Arbitrary Detention considered the case of Osman Murat Ülke, a conscientious objector from Turkey and adopted Opinion No. 36/1999 (Turkey).
  According to the communication,  “having burned his call-up papers, he was questioned, arrested and detained by the military authorities on several occasions, beginning on 7 October 1996, for refusal to perform military service.  He received seven sentences of imprisonment of a few months each.  On 4 May 1998, he was sentenced to seven months’ imprisonment, bringing the total duration of the sentences to 43 months.  With the exception of the period from December 1996 to 28 January 1997, Mr. Ülke has been in continuous detention since 7 October 1996.  According to the source, Mr. Ülke expects to be tried again for the same reason.  The source maintains that Mr. Ülke’s detention is contrary to article 18 of the Universal Declaration of Human Rights.  Military service is compulsory in Turkey and the authorities do not recognize civilian service as a legitimate alternative in the case of conscientious objectors.”
  

The Working Group, inter alia, stated in its opinion that:

“…there is, since, after the initial conviction, the person exhibits, for reasons of conscience, a constant resolve not to obey the subsequent summons, so that there is “one and the same action entailing the same consequences and, therefore, the offence is the same and not a new one” (see Decision of the Constitutional Court of the Czech Republic, 18 September 1999, No. 2, No. 130/95).  Systematically to interpret such a refusal as being perhaps provisional (selective) would, in a country where the rule of law prevails, be tantamount to compelling someone to change his mind for fear of being deprived of his liberty if not for life, at least until the date at which citizens cease to be liable to military service.

It follows that the Working Group considers that Mr. Ülke’s detention from 7 October to December 1996 was not arbitrary.  Regarding the other periods, and in view of the foregoing, the Working Group considers that Mr. Ülke’s detention is arbitrary, it having been ordered in violation of the fundamental principle non bis in idem, a principle generally recognized in countries where the rule of law prevails as being one of the most essential guarantees of the right to a fair trial.

In the light of the foregoing, the Working Group expresses the following opinion:

The deprivation of liberty of Mr. Osman Murat Ülke from October to December 1996 was not arbitrary.  His detention since 28 January 1997 is, however, arbitrary, being contrary to article 10 of the Universal Declaration of Human Rights, and it falls within category III of the principles applicable in the consideration of the cases submitted to the Working Group.”
 

In its 2001 report to the Commission on Human Rights, the Working Group adopted the following Recommendation with regard to the detention of conscientious objectors:  



“The Working Group notes that conscientious objection - which has its theoretical basis in the freedom of conscience and thus of opinion - gives rise, particularly in countries that have not yet recognized conscientious objector status, to repeated criminal prosecutions followed by sentences of deprivation of liberty which are renewed again and again.



The question before the Working Group was whether, after an initial conviction, each subsequent refusal to obey a summons to perform military service does or does not constitute a new offence capable of giving rise to a fresh conviction.  If it does, deprivation of liberty, when applied to a conscientious objector, is not arbitrary, provided that the rules governing the right to a fair trial are respected.  If it does not, detention must be considered arbitrary as being in breach of the principle of non bis in idem, a fundamental principle in a country where the rule of law prevails, as borne out by article 14, paragraph 7, of the International Covenant on Civil and Political Rights, which states that no one shall be liable to be tried or punished again for an offence for which he has already been finally convicted or punished.  This principle is the corollary of the principle of res judicata.


Notwithstanding the above, repeated incarceration in cases of conscientious objectors is directed towards changing their conviction and opinion, under threat of penalty.  The Working Group considers that this is incompatible with article 18, paragraph 2, of the International Covenant on Civil and Political Rights, under which no one shall be subject to coercion which would impair his freedom to have or adopt a belief of his choice.



Accordingly, the Working Group recommends that all States that have not yet done so adopt appropriate legislative or other measures to ensure that conscientious objector status is recognized and attributed, in accordance with an established procedure, and that, pending the adoption of such measures, when de facto objectors are prosecuted, such prosecutions should not give rise to more than one conviction, so as to prevent the judicial system from being used to force conscientious objectors to change their convictions.”

b. Special Rapporteur on Religious Freedom

The Special Rapporteur on Religious Freedom has addressed the practices and acts contrary to the principle of conscientious objection in his communications to several Member States
 and during his country visits.
  

In his 2001 report to the Commission on Human Rights, the Special Rapporteur  concluded that:

“First of all, the issue is one of discriminatory or intolerant policies, legislation or State practice, or even indifference on the part of State institutions which is prejudicial to minorities, be they of the ‘major religions’ or other religious and faith-based communities.  Such minorities are mainly affected by:….non-recognition of conscientious objection, no provision for alternative civilian service, and the punitive nature of this civilian service by reason of its duration, which particularly affects the Jehovah’s Witnesses and other religious and faith-based communities in Belarus, the Republic of Korea, Eritrea, the former Yugoslav Republic of Macedonia and Ukraine; the absence or inadequacy of instruction in minority religions in educational establishments in Greece and Norway.”

c. Special Rapporteur on Freedom of Expression


The Special Rapporteur on Freedom of Expression addressed the issue of conscientious objection in his report on the visit to Sudan, stating that:


“he regrets that the education of the Sudanese people has been relegated to a secondary position, even though he understands the requirements of war.  He nevertheless considers that imposing military service as a condition for continuing one’s studies is fundamentally a violation of the right to education.  Appropriate forms of civil service or conscientious objection to military service should be sought in order to respect both freedom of opinion and the right of students to choose.”

d. Joint Communications by the Special Rapporteurs



The Special Rapporteur on Freedom of Expression and the Special Rapporteur on Torture sent joint communications addressing the situation of conscientious objectors.  On 22 May 2001, they transmitted a joint urgent appeal to the Government of Turkmenistan stating that “with regard to the detention of Dmitry Melnichenko, a member of the Evangelical Baptist Church in Ashgabat, consequent to his refusal to carry arms and swear an oath of military allegiance for reasons of conscience.  Dmitry Melnichenko was called up for military service on 10 May 2001 and, after he declared himself a conscientious objector, was taken to a military unit in the town of Serdar in the Kizyl‑Arvat district.  On 15 May 2001, he was brought to the local offices of the National Security Committee where he was beaten on various parts of his body, including the head, with a truncheon.  He was also insulted and humiliated before being subjected to electric shocks through wires attached to his head.  On 16 May 2001, he was transferred back to the military unit in Serdar.”

On 20 August 2001, the Special Rapporteur on Freedom of Expression and the Special Rapporteur on Torture also sent a communication to the Government of Armenia regarding  “Vahagn Ghukasian, a journalist, who was beaten on 6 June 2000 by officers of the Ministry of Internal Affairs consequent to the publication of an article critical of some Armenian law enforcement bodies.  Officials from the Ministry of Internal Affairs, after searching Vahagn Ghukasian’s home, confiscated floppy discs containing the text of his brochure entitled “Observer’s version” about the events of 27 October 1999, when a number of senior officials were shot dead in the Armenian Parliament.  In the same communication, the Special Rapporteurs also expressed concern about the detention of Rafik Tononian, a young Jehovah’s Witness from Gegharkunik region, consequent to his refusal to perform military service in connection with his religious beliefs.  He was violently assaulted on 28 August 2000, when he voluntarily presented himself at the District Department of Internal Affairs in the city of Martuni.  He was verbally abused and beaten by police officers, and, as a result, suffered severe pain in his knees.  Rafik Tononian was subsequently transferred to Sovetashen pre‑trial prison in Yerevan and sentenced to two years’ imprisonment on 1 November 2000 by a court of first instance in Martuni.  To the Special Rapporteurs’ knowledge, he is currently serving this term in a corrective labour colony in Kosh.”

On 28 June 2001, the Special Rapporteur on Freedom of Expression, jointly with the Special Rapporteur on the independence of judges and lawyers and the Special Representative on human rights defenders, sent an urgent appeal to the Government of Turkey concerning “the trial of 16 individuals which recommenced on 29 June 2001, at the Ankara Military Court of the Office of the General Staff.  Yavuz Önen, President of the RDF; Vahdettin Karabay, Chairman of the Confederation of Progressive Trade Unions; Salim Zulú, Chairman of Hak-is; Siyami Erdem, former Chairman of the Confederation of the Public Workers’ Trade Union; Hüsün Öndül, President of the Human Right Association; Cengiz Bektas, co-Chairman of the Writers’ Trade Union; Atilla Maras, co-Chairman of the Writers’ Trade Union; Ylmaz Ensaroglu, President of Mazlum-Der; Zuhal Olcay; Lale Mansur; Sanar Yurdatapan; Ali Nesin; Erdal Öz; Ömer Madra; Etyen Mahçupyan and Sadic Tasdogan, who had published a book entitled Freedom of Thought 2000, were accused of “driving people away from wanting to conduct their military service” in violation of article 155 of the Turkish Penal Code.  On 23 May 2001, they requested the Ankara Military Court to refer their case to the Constitutional Court on the grounds that they would not receive a fair trial by an independent and impartial tribunal if their case were heard by a military court; their request was rejected.  They were acquitted by the Istanbul State Security Court of charges under articles 169, 311 and 312 of the Penal Code and articles 6, 7 and 8 of the Anti-Terror Law but they faced proceedings in the Penal Court of First Instance for “insulting religion” in violation of article 175 of the Penal Code and before the Uskudar Criminal Court for “insulting the quality of being a Turk, the Republic, Parliament, Government, Ministries, [the] jurisdiction or the forces of the Government related to the military”, in violation of article 159 of the Penal Code.  It is alleged that these proceedings have been brought against them in order to deter them from exercising their fundamental rights and freedoms.”

Conclusions:

“The right of everyone to have conscientious objections to military service as a legitimate exercise of the right of freedom of thought, conscience and religion as laid down in article 18 of the Universal Declaration of Human Rights as well as article 18 of the International Covenant on Civil and Political Rights” has been recognised by the United Nations Commission on Human in its resolution 1989/59 of 8 March 1989.  

The Commission activities in identifying standards of conscientious objection peaked in 1998.  Following 1998, the Commission moved from identifying standards towards encouraging implementation of the already established standards on conscientious objection.  

The Human Rights Committee, in its General Comment 22 from 1993, affirmed that the right to conscientious objection to military service can be derived from article 18 of the ICCPR.  During 1999 and 2000, the Committee considered several communications of conscientious objectors against France in light of the right to non-discrimination and found a violation of article 26 of the ICCPR in those cases.  The Committee has also addressed the issue of conscientious objection and alternative service in its various concluding observations, inter alia, recommending that a state party ensures that any alternative service required for conscientious objectors be performed in a non-discriminatory manner.  

Additionally, the Commission special procedure mechanisms such as the Working Group on Arbitrary Detention, the Special Rapporteur on Religious Freedom and the Special Rapporteur on Freedom of Expression have recently addressed the practices and acts contrary to the principle of conscientious objection.  The Working Group on Arbitrary Detention, inter alia, recommended that pending the adoption of appropriate measures to ensure recognition of the status of conscientious objectors, the Governments ensure that the prosecution of conscientious objectors does not give rise to more than one conviction, so as to avoid the judicial system being used/abused to force a conscientious objector to change his conviction.

Currently, in the spirit of the most recent Commission resolution from 2002, the Office of the High Commissioner is preparing a compilation and analysis of best practices in relation to the recognition of the right of everyone to have conscientious objections to military service, as a legitimate exercise of the right to freedom of thought, conscience and religion, and the provision of alternative forms of service…”
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